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Dear 8irs Opinion ¥o, 0=1706
Re:s (a) In what oeurt sheuld a ecm-
plaint ehasging & third vielatien
of unlawfully eperating a moter
vehicle upon & publie highway at a rate
~of speed im oxcess of forty-five miles
por hour be filed?
‘ {(b) Should the cemplaint show the
firet, seeond and third offenses?
(o) Whem ean the arrssting coenstab-
le legally charge for meking an arrest?

We have received your letter dated Nevember 16, 1939, requesting the
opimon of this Deparhnent upon the above stated quutiou.

" ‘Besticm € of Article 827a of the Pemal Code of Texas reads im part
as follews:

"It shall be urlawful fer axy persen te eperate or
drive amy meter er ether vehiele upen the publie high.
ways of Toexas at u rate of speed im exeess of ferty-five
(45) Iil.l an h.\ll', oo o

Section b, of Artiele 827a, Pemal vode of Texms, prevides;

*Any person vielating amy of the prﬂilions of this
aot zhall be guilty ef a misdemeaxer, amd upen comvietiem
theresf shall be punished by a fime net exeseding Fifty
‘Dellers ($50,00) fer the first effense, and by a fime met
exessding Two Hundred Dellars ($200,00) fer the seeond
effense, or mot exeeeding Five Hamdred Dellars ($500.00)
or imprisemment im the county jail net te exesed sixty (60)
days, er by such fine and impriscment ir the diseretiem
of the sourt fer each subsequent offense thersafter."

the jurisdietien, pewer and autherity ef the Ju:tiu of the pemce
are sush a3 are fixed by the Censtitutiem amd the statutes ef this State.
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The Constitution of Texss, Article 5, Bectien 19, reads im part
as follows:

"Justiess of the peace shall have jurisdietiom im
oeriminal matters of sll casex where the penalty eor fine
te be imposed by law may mot be mere tham Two Hundred
Dellars, smd im civil matters of all eases where the
smount ix contreversy is Twe Huadred Dellars er less,
exslusive of imterest, eof which execluaive erigimsl juris-
dietion is not given te the Distriet er Ceunty Courts;
and sueh ether jurisdictiem, erimimal and civil, as may
be previded by law, under such regulations as may be
prescribed Ly law; amd appeals te the County Court shall
be allewed im all eases decided im Juatiee Courts where
the judgment iz fer mere than Twenty Dellars exclusive
of ocost; samd im all eriminel sases umder such regulatien
as may be prescribed by law.”

Artiecle 60 of the Code of Crimimal Preeedure of Texas providess

"Justiees of the pesce shall have jurisdiotion inm
eriminal eases where the fime te be imposed by law may
mot exceed Twe Hundred Dellars,.®

With referemce te the jurisdiotien of the ceunty ceurt the Consti-
tution ef Texas, Artiele 5, Beetiom 16, prevides im part ag fellews:

‘ "The County Ceurt shell have erigimal jurisdie-
tion of all misdemeanors eof which exclusive erigimal
Juricdietion is mot givem te the Justiees Court as
the ssme ix mow or mey hereafter be preseribed by law,

snd when the fime te be imposed shall execeed $200,00,
u

Article 56 of the Cede eof Crimimel Preeedure of Texmsz resds as
fellows:

*The Ceunty Court shall have erigimal jurisdietiem
of all misdemesmors ef whieh execlusive erigimal jurisdie-
tien 18 net given te the justies ceurt, amd whem the fime
te be imposed shall exeeed Twe Humdred Dellars."

: Sectien 88 ef Artiele 52 of the Cede of Crimimal Procedure ef
Texas prevides as fellews:

"The Ceunty Court shall have exelusive original
jurisdiotiom eof all misdemeanors, exsept misdemesmors
invelving effieial misconduet, and exeept cases in
whieh the highest pemalty or fimes that may be imposed
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under the law may met exesed Twe Humdred Dellars, smd
exespt in counties whers the is estatlished a orimiul.
distriet eourt.”

County ssurts have cemeurremt jurisdietiem with justiee seurts of
misdemeaners eogninblo in justiee courts. Woedward v, State, & Crim. Rep.
2963 Belem v, State, 5 Crim, Rep, 301; Jemmimgs v. State, 5 Crim. Rep. 2983
Chaplinm v. State, 1' Crim. Rep, 87,

In view of the feregeimg sutherities, it will be seenm that the
sounty esurt has exelusive jurisdietiem ix n:lldcnoucr snses where the fime
te be impesed may be im exeess of Twe Humdred Dellrs ($200,00), er where
she pemalty te be impesed bty law imeludes Ybeth fime amd imprisemmenxt, MeDew
vo Btate, (Crim. App.) 22 S§.¥W. (2d) 137; Ex Parte Nertoex (Crim, Lpp.) 21 5.W.
(2d) 663; Tuktle v, Btate, 1 Crim. App. 564; Billimgsly v. Btate, 3 Crim. App.
686.

The faet that the justiee ceurt is demied juripdietiom im wi ade-
neaner épses where the penalty te be impesed by law imeludes imprisemment
dees net :uunri.ly mean that the justiee may met imprisem a erimimal. The
justiee may Jmprisem a srimimal fer mem-psyment of fimes amd esests and may
imprisex a eriminal where mesessary te assert, protut snd enferes his auth-
erity im eases where his jJurisdietien propcrly ebtains, Tuttle v. State, 1
Crim. Appo 364,

Frem the feregeing autherities, yeu aye adviszed that it is the
opuin of this Dq.dnpﬂ, ix answer te yeur first queatiem, that the eem-
plaint sharging a third vielation of umlawfully eperatisg @ meter veliele
upem the publie highways at & rate of speed im exeess of ferty-five miles
per heur must be filed im the ssuaty eeurt.

"We de met mesm te say that a shird umpltilt esuld met be filed
lgthl‘k a defendant im the justies seurt chargimg a vielatiem of umlawful-
ly eperating s meter vehiele upea the publie highways at a rate ef speed
in exeess of ferty-five miles per heur, Wt if the eemplaimt is filed i%
nust not allog! that the defemdant has beem twiee previeusly eomviseted eof

same offense. If sueh allegations are made, the eemplainmd weuld
sharge sm effemse ever whieh the justiee eourt weuld have me jurisdietiem.
TUnless the eemplaint alleges amd the preef shews prier ecemvietiens fer the
same offelise, the emhaneed pemalities for seeond amd third vielatieas sannet
apply. Liésg vo State, 36 Tex. 6; amd the defemdant eamnet eemplaim.
Kemney v, Btate, 79 B.W, 670, and ether autherities eited umder Artiele 61
of the Pemal c.d.o

With referense te your seeend questiem, the esumty ceurt has suesh
Jurisdietion as the Cemstitution and laws emaeted thereunder give 1%; amd
Ahe pemaliy previded by the statute fer sm effemse with whieh & defenmdaxt
i1z eharged determimes the jurisdietien. The eemplaint must allege faets
suffieiont te shew the eermission of the effemse eharged, Under sueh eir-
eumstamess, the eomplaint upem whieh the imfermatienx prepared by the eeumty
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atterney .'u tased, axd the imfermatiom itself sheuld allege the ecemvie-
tiem of the dotudnt for the same effemse upen tw separate amd previeus
cscasions im erder te brimg the sase withir the jurisdietiom of the seunty
sourt., BSee autherities sited umder Artiele 61, supra.

In smswer te yeur third Guestiem, it was held im the etse of Seett
v. State, 114 B.W, (2d) 564, that Artiele 803, Peunl Code of Texas, gives
the sheriff, er ether peaes offieer, au'khority te mrrest a persea witheut a
warraxt whe eperstes su autemebile upom the publie highways im exesss of
forty-five miles per hour smd te deal with him as previded by Artfels 792,
Fenal Cede eof Texas.

Artiele 1065, Code of Crimimel Prescedure of Texas, prevides im
part as fellewss

"The fellewing fees shall be allewed the shoriff er ether
peace offiesr perfermimg the same serviee im misdemeaxer
sases, te be taxed against the defendant ex cemvietien;

*l. PFor exesutimg eash warramt ef arrest
or npin, or making errests witheut warrants,
$2.00,"

Frem the abeve statutes, it appears that a eomstable is eatitled
te ressive a fee of twm dellars when he exesutes the warrant ef arrest, er
whére he makes am & rrest witheut s warramt, Our saswer te yeur third ques-
tien is, therefere, im the affirmative,

Trustimg that the abeve satisfasterily amswers yeur questions,

we remainm
Yeurs very truly
ATTORREY GENERAL OF T EXAS
/s/ Do Burle Daviss
D Burle Daviss
Assistant
DBED:IMiegw
APPROVED DEC. 7, 1939 | APPROVED
/3/ GERALD €. MARE Opimiom Cemmittes
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